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Briefing note

The issue of territorialisation 
of public support for film production

1. Key messages

Topline position of the European Commission

· Currently the European Commission (EC) allows public funding for film through a mechanism contained in the EC Treaty which, providing certain conditions are met, permits the 27 member states including the UK to subsidise film activity to achieve their cultural objectives


· Many member states only subsidise film production that takes place (or substantially takes place) within their own country: this is what is called “territorialisation”

· The EC is concerned about territorialisation as it believes territorialisation may distort the market to a degree beyond what is in the public interest. An important issue for the EC is that territorialisation may serve to protect inefficient local industries from competition with industries in other member states for example by facilitating competition for inward investment films from the US 
· Following a year-long study, the EC now wants to re-open the debate about territorialisation and the extent to which member states should be allowed to impose territorialisation as a requirement for funding.

Topline position of the UK Film Council and the European Film Agency Directors’ network

· Traditional competition policy, that concentrates on the effect of actions on prices, does not apply to film production in the same way as to other industries as price is seldom the determining factor. Film-makers strive to make the highest-quality film they can within the budget. They will not put their work at risk, for example, by shopping around for the cheapest camera hire, or post-production facility, any more than they would hire a screenwriter or an actor wholly on the basis of price 

· The reality is that, with less territorialisation, the political and social realities of individual member states would mean that many countries and regions would not continue to offer the same level of public subsidy to film production
· The economic benefit to the individual member state is part of the justification of using tax payers money to give subsidy to one particular sector.

· Territorialisation in many parts of Europe is indispensable to the development of strong artistic and industrial networks without which the film sector could not evolve and its ability to foster innovation and creativity could be undermined

· If territorialisation were to be prohibited or reduced under European law, and the likely scenario followed that public subsidy for film declined, European cinema would be much weaker in the face of the market power of American cinema. The existence of territorialisation does not impede co-production as co-production treaties automatically grant access to national aid systems.
2.
Background
Two of the basic tenets of the European Union are that:

· Government should not subsidise any national industry so that it competes unfairly with industries in other member states; and, 
· There should be free movement for people, goods and services throughout the Union. 
The phrase “State Aid” (outlined in Article 87(1) of the EC Treaty) is used as shorthand in reference to the EC’s rule prohibiting public funding/support activities that result in a potential distortion of competition in the Common Market. There are four tests derived from the criteria listed in Article 87(1) – all four must be met for a support measure of investment to constitute State Aid. The tests are:

· Is the measure/investment granted by the State or through State resources?

· Does the measure/investment favour certain undertakings or the protection of certain goods?  

· Is the activity tradable between member states?

· Does the measure/investment distort or have the potential to distort competition?
However, public funding for film is possible under European law because of a mechanism contained in the European Community Treaty (Article 87(3)(d) which allows public funding to promote culture and heritage conservation in certain circumstances (‘the Cultural Derogation’). If a public funding scheme appears to be state aid but falls within Article 87(3)(d), then the national government is required to notify the EC how it proposes to spend the money, the EC then determines whether it is illegal under the tests set out above or whether it can be allowed because it is promoting culture.  
Film activities can fall within this mechanism. The EC looked at this mechanism as it applied to film production activity and issued a Communication on 26 September 2001 in which it acknowledged that audiovisual works, in particular feature films, do play a key role in the expression of European identities and that these works present unique features as a consequence of their dual economic and cultural character. 

The 2001 Communication sets out the four criteria with which support systems for film production must comply namely:
· The aid should be used for a cultural product
· The producer must be given the freedom to spend at least 20% of the film budget in other member States without the aid provided by the national support system being reduced as a consequence. Note that under the Communication, the EC accepts a level of 80% of territorialisation of expenses
· The level of the support from all public sources (the “aid intensity”) cannot exceed 50% of the production budget except for difficult and low budget films
· The aid should not be used for specific filmmaking activities e.g. post-production.
These criteria are not applicable to other film related activities such as support for distribution and exhibition, education or archives.  However, with respect to film production schemes, provided that these criteria are met, and the relevant national government or agency notifies its proposed film production scheme to the EC, it is likely to obtain the EC’s approval.  Failure to comply with these criteria would render a scheme incompatible with the European Community Treaty and the funding would as a consequence be illegal.  
A near year-long study reviewing public film production funding systems in Europe has been undertaken for the EC. The consultants contracted by the EC are set to report their findings in July 2007. The focus of this study is on the effects of the territorialisation requirements of many EU funding systems, both national and regional. These requirements typically entail that a producer receiving public funding must spend the money received in the country or region that provided the funding.
Not every national film funding system imposes territorialisation requirements but all of the national film agencies in Europe – the bodies responsible for implementing and administering public funding for film – assert the importance for every member state to be able to operate film funding systems appropriate to the economic, political and social realities in their country.  
3.
What are territorialisation criteria and what is the European Commission’s judgement of them? 

As noted above, territorialisation criteria involve the funder requiring the beneficiary to spend a part or all the subsidies, or of the production budget, within a well-defined territory i.e. the region or country. 

In Belgium, for instance, the money granted by the Centre du Cinéma de l’Audiovisel must be spent in Belgium. For money made available through the Belgian Tax Shelter scheme, the producer must spend in Belgium an amount corresponding to at least 150% of value to the production of the scheme. 

In France, Germany and the United Kingdom, the value of tax incentives and credit schemes (e.g. France’s credit d’impôts and Germany’s new Federal Film Fund) is a function of money spent on production in the specific country. In line with the criteria set out in the 2001 Communication, producers may spend up to 20% of the budget outside of the specific country without any reduction in the level of support.
4.
What is the current point of view of the European Commission? 

In its Communication of 30 April 2004, the EC set out its concerns about the existence of territorialisation clauses and proposed that the current 80% threshold be lowered. The EC justified its position as follows:
· Territorialisation clauses fragment the internal market and slow down its development. They are aimed at protecting the national industry and constitute, as such, an obstacle to the free circulation of persons, goods and services within the European Union 

· Territorialisation clauses may have perverse effects: by going beyond what is necessary to promote national culture, they may lead to inflation in production costs, make difficult the optimal use of national infrastructures and, as a consequence, jeopardise the development of the sector 

· If territorialisation clauses can be accepted to a given extent, they should not be applied to production facilities. 

5.
Why are territorialisation clauses important for aid systems? 

With less territorialisation, it would be difficult in many countries and regions to maintain the existence of public film support. 

Indeed, the economic benefits that flow from supporting film are important to justify the existence of that very support. Because if one objective of supporting film is cultural, another objective is economic: to maintain or grow the audiovisual industry in order to create jobs, strengthen companies and sustain and develop professional networks. Public support serves to preserve and enhance the structures necessary for the creation of cultural goods. 

Of the four criteria used by the EC in the 2001 Communication, territorialisation of expenditure is the only one that physically links support to the state or region that grants the support, thereby allowing member States to foster the development of their countries’ and regions’ audiovisual creativity and industry. 

Calling into question the existence of territorialisation conditions challenges the principle of public film support that is indispensable to the viability of national films and the continuity of European cinema. 

6.
The study for the European Commission

With the upcoming revision of the Film Communication of 2001 in mind (it remains in force until not later than December 2009), the EC has commissioned a study to analyse the economic and cultural impact of the territorialisation conditions imposed by member States in the film sector. 

It is anticipated that the EC hopes to use the results of the study to reduce the level of territorialisation permitted below the 80% threshold set out in the 2001 Communication. 

That study was awarded to a research consortium led by Cambridge Econometrics in association with David Graham Associates, Ramboll and German Avocats. Due to be completed in July 2007, the study aims to determine if evidence exists that territorialisation distorts the market to a degree beyond what is in the public interest.  Should such evidence exist it would challenge the principle of territorialisation and the legitimacy of certain support mechanisms. 

7.
How should we respond to the questions raised by the European Commission and its study?
In response to the issues raised by the EC, the directors of Europe’s national film agencies, (EFADs), have commissioned their own study to demonstrate the role of territorialisation clauses in ensuring the maintenance of public support for film and, in turn, the viability of the film sector. The EFADs study sets out counter-arguments to those it is anticipated the EC will advance. 

These counter-arguments are the following: 
· Territorialisation is not a barrier to free circulation. It not only allows the "continued presence" but also the long-term health and development of film culture in Europe. Territorialisation rests on the legitimate will of the member States and of the regions to ensure that the benefits of the support granted flow to the citizens of the member States or regions that provide that support, in terms of their ability to create and have access to their own films and those of the rest of Europe. From this point of view, territorialised support makes concrete the direct link between the State and its professionals
· Territorialisation in many parts of Europe is indispensable to the development of strong artistic and industrial networks without which the film sector could not evolve and its ability to foster innovation and creativity could be undermined. As film production is a long and complicated process, calling into question territorialisation would weaken national industries and put at risk its very basis
· Territorialisation is frequently an indispensable pre-condition for the existence of public film support. Invariably policies need to offer economic benefits to justify the giving of support, notably in relation to regional funds including those in the UK run by the National and by the Regional Screen Agencies with investment from the Regional Development Agencies

· To strengthen European cinema in the face of the market power and domination of American cinema, it is vital to support a national film production deeply rooted in the local landscape and with which the European audiences can readily identify

· The existence of territorialisation clauses does not impede co-production. Co-production agreements automatically grant access to national aid systems to professionals from co-producing States. Thanks to co-production agreements, including the Convention of the Council of Europe in the field of film co-production, professionals from a member State are able to work with those of another member State, thereby reinforcing contacts and networks that contribute greatly to a vibrant European cinema
· The job of the producer consists of being able to reconcile the constraints imposed by the various national and regional support funds; territorialisation is one of these constraints, but producers are able to ensure that they can satisfy the terms under which they receive the funding – be it in the form of tax incentives or credits towards production expenditure – without compromising the quality of their film. 

8.
Two important issues for further reflection

Public support for film and competition policy
As well as the EC’s four specific criteria for film support schemes set out in its 2001 Communication, there are the general “legality” criteria applicable to all forms of state aid: the measure must be indispensable, it should be proportionate (i.e. its cost needs to be consistent with the benefits), it should do no more than the minimum required to achieve the stated objective, and it should not distort the market to a degree beyond what is in the public interest. An important concern for the EC is that territorialisation may serve to protect inefficient local industries from competition with industries in other member states. “Inefficiency” is mainly understood in terms of prices: efficient markets serve to push down prices for a given quality of product, to the benefit of customers. 

It is obvious in the film industry that the market does not work in this way. In particular, the quality of a film – its value to audiences – is difficult if not impossible to predict. Film-makers strive to make the highest-quality film they can with the means at their disposal. This tends to mean making the most expensive film they can afford. They will not put their work at risk, for example, by shopping around for the cheapest camera hire, the cheapest laboratory or post-production facility, any more than they would hire a screenwriter or an actor principally on the basis of price. 
For national and regional film policies, price competition is a factor when it comes to attracting inward investment, but it relates only partially to the core objectives of promoting a vibrant national film culture. The creation of professional networks – enabling the country to develop and support talent, creativity and skills – may mean, for example, ensuring that the people and resources required for film-making do not disappear in the name of lower prices. Maintaining the best possible national and regional resources for film-making will tend to be easier if those resources can also attract the business of film-makers from other countries or regions. There is a tension, therefore: all countries want to retain their national film-making capabilities, but one country’s or region’s success may come at the expense of another country or region. But this tension is by no means a bad thing. It can lead to a very dynamic sector as countries and regions compete in terms of innovation, the quality of the workforce and facilities, of the general film-making environment. Territorialisation plays an important role in fostering these dynamic effects.
What is culture and how does film contribute to it?

At the root of the debate about public film support and territorialisation is the idea that culture is specific to a country. The EC appears to acknowledge that it does not – and should not – have a single definition of what is and is not the national culture. Because culture is treated in European law as an exception from the rules applied to other activities, the EC has indicated that it would like member states to use narrow definitions of what is culture in order to limit the distortive effect of culture on the market place. We believe that the EC is very comfortable with the idea that a national culture can be defined by the country’s language (or languages). It would prefer that culture is identified with heritage, literature, music, the performing arts and the creative arts. When it comes to print and audiovisual media (in which the EC includes the cinema), the EC would seem to want another factor – “the cultural content” – to be taken into account. 
This concept of “cultural content” underpins the “cultural tests” the EC has asked certain member states to adopt in order to have their film support schemes approved. The “cultural test” concept pre-supposes that one film is “more cultural” than another film because of its subject matter. By this definition, Wim Wender’s films about America are less “cultural” than his films about Germany. Also, by using an American actor, Adrian Brodie, Roman Polanski made The Pianist less “cultural”. As it examines the CNC’s scheme to support videogames, the EC’s thinking is that a videogame based on a French novel would be more “cultural” than a videogame based on a French TV programme. 
If, as it has signalled with the Culture Communication, the EC is to develop effective policies to promote Europe’s cultural industries, and if, as it has shown by championing the UNESCO Convention on Cultural Diversity, the EC is serious about preserving the richness and vitality of peoples’ culture, it needs to have a better understanding of what culture is, how it is produced, how it is made accessible and how people engage with it. The territorialisation debate can only reach a sensible outcome if the interplay between culture and the economy, including the way economic and political factors combine, is properly understood. 
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